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Why should you care about contracts basics?

» Contracts are everywhere!

o Increasingly, we live in a worldthat is mediated through contracts



Netflix Terms of Use

Netflix provides a personalized subscription service that allows our members to access movies and TV shows ("Netflix content”) streamed over the Internet to certain Internet-
connected TV's, computers and other devices ("Netflix ready devices").

Use_jwhich govern your use of our service. Personally identifying information is subject to our Privacy Statement, the terms of which are

You have accepted these Terms of
cHrefet = our Privacy Statement to understand our practices.

ain Dilooce merr=

As used in these Terms of Use, "Netflix service”, "our service" or "the service" means the personalized service provided by Netflix for discovering and watching Netflix content,
including all features and functionalities, recommendations and reviews, the website, and user interfaces, as well as all content and software associated with our service.

YOU AGREE TO THE ARBITRATION AGREEMENT AND CLASS ACTION WAIVER DESCRIBED IN SECTION 7 TO RESOLVE ANY DISPUTES WITH NETFLIX (EXCEPT FOR
MATTERS THAT MAY BE TAKEN TO SMALL CLAIMS COURT).



‘Terms of service

Last updated on May 24, 2018

This page describes the terms and conditions that govern your use of certain New
York Times digital products, including NYTimes.com and mobile applications, offered
by The New York Company and certain of its subsidiaries ("NYT", “us”™ or “we”™). For
information on how The New York Times Company collects, uses and shares any
personal information, please see our Privacy Policy.

1. GENERAL RULES AND DEFINITIONS

wall choose 1o use NYTimes.com (together with its version via the To
ervice, the “Site™), NYT's mobile sites and applications, any of the features of this
Site, including but not limited to RSS, AP, software and other downloads (collectively,
the "Services"), you will be agreeing to abide by all of the terms and conditions of
se Terms of Service between you and The Mew York Times Company ("NYT", *

ar “‘we e

1.2 We may change, add or remove portions of these Terms of Service at any time,
which shall become effective immediately upon posting. It is your responsibility to
review these Terms of Service prior to each use of the Site and by continuing to use
this Site, you agree to any changes.
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S—— Ehe Washinaton Post

acy Dies in Dar.

Terms of Service

These Terms of Service (“Terms”) apply when you use a website, mobile application, or other online s€
(collectively, the “Services”) that links or refers to the Terms. These terms are a legal contract between you
and WP Company LLC (“The Washington Post,” “we” or “us”) so it is important that you review them carefully
before using the Services. Your use of the Services indicates that you agree to follow and be bound by the
Terms, which include the Discussion and Submission Guidelines. If you do not agree to the Terms, do no

or use the Services.

THESE TERMS CONTAIN DISTEATNERS-SFEFARRAMFIESTSEC ITON 11) AND DISCLAIMERS OF
LIABILITY (SECTION 12).

1. General

We may change the Terms or modify any features of the Services at any time at our sole discretion. The most
current version of the Terms can be viewed by clicking on the “Terms of Service” link at the bottom of the
Services’ home page. If you continue to use the Services after changes are posted vou will be deemed to have

accepted the change.

washingtonpost.com

@ 1996-2018 The Washington Post

Help and Contact Us

Policies and Standards

Terms of Service

Privacy Policy

Print Products Terms of Sale
Digital Products Terms of Sale
Submissions and Discussion Policy
RSS Terms of Service

Ad Choices



Why should you care about contracts basics?

» Contracts are everywhere!

o Increasingly,we live in a world that is mediated throughcontracts

« Libraries are managing a growing number of licenses that is, contracts



AGREEMENT FOR UUSE OF HEINOMLIMNE

1. PARTIES.
"You" and "your" refers to the individual who is accessing the Database as
provided below. If the individual is asccessing the Database in connection
with hiz or her employment, the license and other rights granted by this
agreement apply not only to the individual, but both the individual and the
employer are liable for compliasnce with the individusl's cbligations under
this agreement, including payment terms.

"HeinOnline" means William 5. Hein & Co., Inc., 235@ N. Forest Rd,
Getzvwille, NY 14068.

2. LICENSE

are granted a personal, non-exclusive, non-transferable, 1im
cense to access the on-line, electronic archive of journals and other
aterials provided by HeinOnline (the "Database™), and to download or print
ortion or portions of content of the Database ("Materials"), prlmar'
for y use, sccording to the terms of this Agreement. This

includes:

(&) The right to electronically display Materials retrieved from the
Catabase on your computer terminal;

(b) The right to download Materials by means of the download commands of
the HeinOnline website and to store a single copy of Materials in a machine-
readable form on your computer; and

(c) The right to print Ma

he printing commands of

| | Accept || Decline |




Why should you care about contracts basics?

» Contracts are everywhere!

o Increasingly,we live in a world that is mediated throughcontracts
« Libraries are managing a growing number of licenses that is, contracts

« Librarians regularly interact with vendors and review/negotiate licenses



Why should you care about contracts basics?

Contracts are everywhere!

o Increasingly,we live in a world that is mediated throughcontracts

Libraries are managing a growing number of licenses that is, contracts

Librarians regularly interact with vendors and review/negotiate licenses

Librarians help faculty understand publication agreements— Contracts!



Background on US contract law

. The US Constitution itself protects the right to contract
(Art. 1, sec. 10, cl. 1).

e There are broad individual powers to contract.
e You can even contract away things that the law gives to you; See Copyright v.
Terms of Use agreements

« Contracts are subject to state law

e Seeg, e.g., choice of law/choice of venue provisions in vendor
contracts/publication agreements
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https://en.wikipedia.org/wiki/Contract_Clause

What is a contract?
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What is a contract?

§ 1. Contract Defined

A contract is a promise or a set of promises for the
breach of which the law gives a remedy, or the per-
formance of which the law in some way recognizes as
a duty.




What does that mean?
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What is a contract?

o A promise to dosomething that legally obligates the promisor to
perform the promised action
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All contracts are promises, but not all promises
are contracts.
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What /sn’fa contract?

e Examples of things that/ooklike contracts, but aren’t:
o Gifts
o Advertisements
o Illegal Contracts

o Conditions
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All contracts are promises, but not all promises
are contracts.

So, the
question
IS...
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Q: When does a promise become a contract?
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A: When it has all the e/emenitsof a contract.
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The elementsof a contract?
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Offer + Acceptance + Consideration = K
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Elements of an contract: Offer

§ 24. Offer Defined
An offer is the manifestation of willingness to enter
into a bargain, so made as to justify another person in
understanding that his assent to that bargain is in-
vited and will conclude it.
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Elements of an enforceable contract

o Put more simply: an offer is something that creates in the offeree the
ability to create a contract simply by acceptance

e The offer must be “clear, definite, and explicit,and leave nothing for
negotiation.” Leftkowilz v. Great Minneapolis Surplus Store, Inc
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Lefkowitz v. Great Minneapolis Surplus Co
2d 689 (Minn. 1957)

e Isit“clear, definite, and explicit, and leave nothing fonegotiation?”

Saturday 9 A.AA. T Brand Mew Pastel Aink
3-Skin Scarty
Selling For $89.50
Out they go Saturday, €ach... $1,.00
1 Black Lagin Stale Beavtiful, worth
$139.50.,. 4$1.00
Fir st Come Frrst Served

., 86 NW
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Elements of a contract : Acceptance

§ 50. Acceptance of Offer Defined; Acceptance by Per-
formance; Acceptance by Promise

(I) Acceptance of an offer is a manifestation of assent
to the terms thereof made by the offeree in a manner
invited or required by the offer.

(2) Acceptance by performance requires that at least
part of what the offer requests be performed or ten-
dered and includes acceptance by a performance
which operates as a return promise.

(3) Acceptance by a promise requires tbat the offeree
complete every act essential to the making of the
promise,
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Elements of a contract : Acceptance

A manifestation of assenb the terms ofthe offer
An acceptance cannotbe conditional

An acceptance with a condition is a counteroffer
Acceptance can be through conduct.

You dont need to say “IACCEPT!™...

...but silence alone may not imply acceptance
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Elements of a contract : Consideration

TOPIC 1. THE REQUIREMENT OF CONSIDERATION

§ 71. Requirement of Exchange; Types of Exchange

(1) To constitute consideration, a performance or a
return promise must be bargained for.

(2) A performance or return promise is bargained
for if it is sought by the promisor in exchange for his
promise and is given by the promisee in exchange for
that promise,

(3) The performance may consist of
(a) an act other than a promise, or
(b) a forbearance, or

(¢) the ereation, modification, or destruction of a
legal relation.

(4) The performance or return promise may be given
to the promisor or to some other person. It may be
given by the promisee or by some other person.



Elements of a contract : Consideration

e The “bargainedfor exchange”

e Courts do not usually consider the adequacy of consideration. The important
question is whether there was a bargain between the parties/whether both
sides suffered a detriment.

e Consideration # money (necessarily)
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What is a valid contract?

e You have a remedy at law (damages = money) or equity (specific performance, i.e. a court order to
do something) for breach of contract cases
e Courts prefer to deal with money damages rather than specific performance
e What does enforcement look like?
® Bob promises to paint Mary’s house for $125 on Januarys, 2019 for job completion on or before 9pm EST.
Payment of $125 is payable upon completion of job.
® Mary accepts
® Bob does not show up on Januaryst 2019 to do the job.Does Mary have an enforceable remedy to assert?
® Bob finishes the job before 9pm EST and Mary does not pay him the promised $125. Does Bob have an
enforceable remedy to assert?
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Elements of a contract: final notes

o A written document is not necessarify requirement for a valid
contract
o Contracts canbe verbalor implied by conduct
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Written contracts: “Statute = of Frauds” & the
“four corners”

e Statute of Frauds is a defense against fraudulent contracts by requiring written

contracts for some things
e Saleof goods of $500 or more- Uniform Commercial Code (UCC) 2201(1)
e A lease of goods for more than $1000- Uniform Commercial Code 2A201
e An agreement that will not be performed for more than a year
e A lease of real property for longer than one year

e When a contract is written, courts will often assume that it is complete, and only
look within its “four corners” to understand its provisions
o “Extrinisc evidence” is only used where the provisions are ambiguous
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Contracts basics: remedies

 What happens when one party breaches?

Expectation Damages: The aggrieved party receives enough money to be
put in the place as ifthe contract had been performed

Reliance Damages The aggricved party receives enough money to
compensate for the loss for relying on the contract

Liquidated Damages: The aggrieved party receives a sum of money fixed
by the contract itself

Specific Performance: The breaching party must do what it was supposed
to do 33



Hypo: remedies

e You have a remedy at law (damages = money) or equity (specific performance, i.e. a court order to
do something) for breach of contract cases
e Courts prefer to deal with money damages rather than specific performance
e What does enforcement look like?
® Bob promises to paint Mary’s house for $125 on Januarys, 2019 for job completion on or before 9pm EST.
Payment of $125 is payable upon completion of job.
® Mary accepts
® Bob does not show up on Januaryst 2019 to do the job.Does Mary have an enforceable remedy to assert?
® Bob finishes the job before 9pm EST and Mary does not pay him the promised $125. Does Bob have an
enforceable remedy to assert?
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Wrap -up and takeaways

e Avalid contract is a legally binding obligation to do something in exchange for something else,
either another promise or performance (sometimes forbearancefromdoing something)to do
something

e Anenforceable contract must have the essential elements of offer,acceptance, and consideration
Ifthere is a written document, courts will look to it first —and maybe only — to determine what the
agreement includes
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Contracts -Q & A

How to contact us:

Mariann Burright

mariann@uga.edu

| Stephen Wolfsonstephen.wolfson@uga.edu
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Credits

e Lefkowitz v. Great Minneapolis Surplus Co. YouTubeideo by Donald Roth:
https:// www.youtube.com/watch?v=WPPsWubYAlk
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https://www.youtube.com/watch?v=WPPsWubYAIk
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