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E.g. -- Thomas E. Watson Papers 

Å drafts of books; 

Å articles; 

Å speeches, and other writings by 
himself and others;  

Å periodicals and pamphlets he 
edited and published; 

Å political materials;  

Å legal and financial papers; 

Å  biographical information; 

Å  diaries and scrapbooks;  

Å family pictures; and other 
materials 

Maggie Dickson, Due Diligence, Futile 
Effort: Copyright and Digitization of 
the Thomas E. Watson Papers, 73 
American Archivist 626 (2010), 
http://archivists.metapress.com/conte
nt/16rh811120280434/  
 
http://www2.lib.unc.edu/dc/watson/  

http://archivists.metapress.com/content/16rh811120280434/
http://archivists.metapress.com/content/16rh811120280434/
http://archivists.metapress.com/content/16rh811120280434/
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Watson Correspondence Series (subset of the 
whole collection) 

8,434 documents 

3,304 personal 
names 

2,671 
presumed 

still protected 
by (c) 

 

 

Å91 hours 

 

 

 

Å20 hours per week for 
4.5 months 

 



Effort to locate owners 

Å450 hours total, over 9 months 

ÅInvestigations yielded current, dependable contact information 
for 4 authors 
Å William Randolph Hearst, a prominent newspaper publisher 

ÅMiles  Poindexter, a United States representative and senator from 
Washington state 

ÅUpton Sinclair, well-known author  

ÅHamlin Garland, well-known author 

 

ÅAll but Hearst estate (which did not respond) granted permission  

 

Other stories in library and archives comments to Copyright Office: 
http://copyright.gov/orphan/comments/noi_10222012/  

 

http://copyright.gov/orphan/comments/noi_10222012/
http://copyright.gov/orphan/comments/noi_10222012/
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Report on Orphan Works Challenges for 
Libraries, Archives, and Other Memory 
Institutions 

 

ÅConcerns about liability limit library goals for digitizing and providing access 

Åconcerns about orphan works may obscure uses that libraries could make 
under fair use or under other copyright  limitations without reference to 
the orphan status of a work 

ÅGeneral uncertainty among librarians, archivists, and other collectors about 
how to  engage in a diligent search for rightsholders, and when such a 
search is necessary 

ÅUncertainty among the community about the true risks of using potentially 
orphaned works. 

ÅConcerns within the community about non-copyright related issues, such as 
respecting privacy, ethics of access  

 
Report on Orphan Works Challenges for libraries, archives, and other memory 
institutions (January 2013), 
http://www.cmsimpact.org/sites/default/files/documents/report_on_orphan_works_c
hallenges.pdf  

http://www.cmsimpact.org/sites/default/files/documents/report_on_orphan_works_challenges.pdf
http://www.cmsimpact.org/sites/default/files/documents/report_on_orphan_works_challenges.pdf
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Non-Copyright Challenges:  
Thomas E. Watson Collection 

ÅThe Story of France  

ÅThomas Jefferson  

ÅNapoleon: A Sketch of His Life, 
Character, Struggles, and 
Achievements  

ÅThe Life and Times of Thomas 
Jefferson  

ÅBethany: A Story of the Old South  

ÅThe 4th Degree oath of the 
Knights of Columbus : an un- 
American secret society bound to 
the Italian Pope by pledges of 
treason and murder 

ÅRoman Catholics in America 
falsifying history and poisoning 
the minds of Protestant school 
children 

ÅThe Italian Pope's campaign 
against the constitutional rights of 
American citizens 







Fair Use Backgrounder 

“[T]he fair use of a copyrighted work . . . for purposes such as criticism, 
comment, news reporting, teaching (including multiple copies for 
classroom use), scholarship, or research, is not an infringement of 
copyright. In determining whether the use made of a work in any 
particular case is a fair use the factors to be considered shall include— 

(1) the purpose and character of the use, including whether such use is 
of a commercial nature or is for nonprofit educational purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used in relation to the 
copyrighted work as a whole; and 

(4) the effect of the use upon the potential market for or value of the 
copyrighted work. 

 

17 U.S.C. Sec. 107 (2012).  

 



Fair use through the courts 

Courts often try to answer two key analytical questions:  

1) Did the use “transform” the material taken fro the copyrighted 
work by using it for a broadly beneficial purpose different from 
that of the original, or did it just repeat the work for the same 
intent and value as the original, in effect substituting for it? 

2) Was the material taken appropriate in kind and amount, 
considering the nature of the copyrighted work and of the use?  



Fair use applied through these best practices 

1) Minimize any potential economic harm to owners of copyrighted 
works, presenting a strong case under the fourth fair use factor , 
the impact on the market for the work 

2) Uses are generally transformative, repurposing or 
recontextualizing material in a way that has an overall social 
benefit. 

3) Good faith use in performance of public mission. The strong 
consensus of those who participating in the development of the 
best practices indicated that the strongest position from which to 
assert fair use was one that they could defend both legally and 
ethically.  



Best Practices in Fair Use of Orphan Works for 
Libraries, Archives, and other Memory Institutions 

 

ÅInitial meeting of 30 librarians, archivists,  

Å10 half-day discussion groups, in nine U.S. cities 

ÅMore than 150 librarians, archivists, curators, and other memory 
institution professionals  

ÅDocumenting best practices that help guide and empower digitizing 
organizations that seek to make good faith efforts using orphan 
works 
ÅIdentify when a search is desirable 

ÅWhat form search should take 

ÅRole of ancillary considerations 

ÅApproaches for permission 

 

 



BEST PRACTICES IN FAIR USE OF ORPHAN WORKS  
FOR LIBRARIES, ARCHIVES, AND OTHER MEMORY 
INSTITUTIONS 
  

Preservation: Fair use supports the digital preservation of materials in 
archival and special collections, without regard to their status as 
orphan works.  

 



BEST PRACTICES IN FAIR USE OF ORPHAN WORKS  
FOR LIBRARIES, ARCHIVES, AND OTHER MEMORY 
INSTITUTIONS 
  

Access: Fair use supports professionals’ efforts to provide on-premises and 
online public access to archival and special collections that can reasonably be 
expected to contain significant numbers of orphan works, including collections 
that include other copyrighted materials. This general principle should be 
applied along with the seven additional best practices described on the next 
pages of this document. These additional best practices relate to:  

1. Acquisition  

2. Clearances  

3. Selective Exclusions from Access  

4. Curation  

5. Conditions on Availability  

6. Dialogue with the Public  

7. Providing Copies to Members of the Public .   

 



Additional best practices for providing access 

1. BEST PRACTICES FOR ACQUISITION:  

Donor agreements: In cases where donors are believed to own rights, archives and 
special collections should, where reasonably possible, attempt to secure 
affirmative permissions from donors to make collection materials available, 
including by digital means.  

Cataloguing and describing rights information30: Wherever information about 
provenance and authorship is available, it should be firmly and permanently 
associated with the relevant items. This should happen at the folder or box level, 
not that of the individual item (memory institution professionals no longer expect 
to engage routinely in item-level processing). Memory institution professionals 
should:  

i. Make a reasoned assessment of a collection’s overall “intellectual property 
profile,” including an estimate of the prevalence of orphan works, based on a 
sample of the whole.  

ii. Adapt their systems for collection assessment to respond to new information 
technologies and new demands on their resources.  

iii. Collect as much data as is reasonably possible about the creators and sources of 
the different categories of items contained in a collection.  

 

Storage: Data security should be used for these materials, whether they are locally 
or remotely stored, in accordance with current general practices employed in 
digital collections. 



Additional best practices for providing access 

2. BEST PRACTICES FOR CLEARANCES:  

Seeking permissions for use: Make attempts to secure copyright clearance in 
certain situations where this is reasonable, especially those characterized by the 
significant presence in the collection of the following types of works:  

i. Significant clusters of items traceable to a known or easily identifiable 
copyright owner (or groups of related owners);  

ii. Significant clusters where contacting rights owners can be automated;  

iii. Individual items representing works that have readily identifiable and 
significant market value, including material related to high-profile individuals;  

iv. A predominance in the collection of materials created within 25 years.  

 

Avoiding repetitive permissions requests: When requesting permissions, phrase 
requests broadly so as to avoid the costs and complications of seeking additional 
permissions for future uses.  

Respecting rightsholders’ preferences: Honor the wishes of copyright holders 
who, once contacted, withhold permission.  

Documentation: Document all actions and processes relating to permissions.  

 

 



Additional best practices for providing access 

3. BEST PRACTICES FOR SELECTIVE EXCLUSIONS FROM ACCESS:  

Personal privacy: Balance the general interest in access to information with 
privacy considerations, and consider selectively excluding from broader online 
access, at least for a period of time, material that cannot be cleared if there 
are special ethical concerns, such as the privacy of people who are or are likely 
to be living, risk management considerations, or both. Memory institution 
professionals believed they should consider the feasibility of identifying and 
limiting the online availability of items that may prove especially embarrassing 
to, or serve as significant evidence of wrongdoing on the part of, living 
individuals.  

In all cases, reasonable efforts should be undertaken to redact appropriate 
information, especially where this can be accomplished by automated or semi-
automated means (as, for example, with social security numbers).  

 

Third-party media: When collections, for example personal papers, include 
published third-party books, journals, DVDs, media files, or other material, 
where possible such materials should be held offline, unless they contain 
significant annotations or are otherwise important to the story the collection 
has to tell.  



Additional best practices for providing access 

4. BEST PRACTICES FOR CURATION:  

The rationale for including potentially copyrighted material in an online 
resource is stronger when the institution adds significant value to the 
digital collection.  



Additional best practices for providing access 

5. BEST PRACTICES FOR CONDITIONS ON AVAILABILITY:  

First-time users of a digital resource should read and agree to basic 
terms of use, including promising not to use materials from the site in 
violation of copyright or other laws. Memory institution professionals 
should preserve use anonymity wherever possible.  

 



Additional best practices for providing access 

6. BEST PRACTICES FOR DIALOGUE WITH THE PUBLIC:  

Memory institution professionals should be as transparent as possible 
about their practices, explain why they are making a collection public, 
and make public background information about the project’s goals and 
procedures. They should also offer the public a way to give feedback, 
such as a prominent link on the website of the resource and a 
dedicated email address for the submission of questions, comments, 
concerns, and other additional information. Institutions should not 
simply promise takedowns in the event of receiving a complaint, but 
should always engage in dialogue as a first step. They also should 
provide prompt feedback to user comment and inquiry.  



Additional best practices for providing access 

7. BEST PRACTICES FOR PROVIDING COPIES TO MEMBERS OF THE 
PUBLIC:  

Users who seek digital copies should identify themselves and be 
informed of the importance of using such copies only in copyright-
compliant ways, by means of an agreement or otherwise.  



Endorsing Organizations 



Endorsing organizations 

Archives, Museum Of Fine Arts, Boston 
Association for Recorded Sound Collections 
Association of Research Libraries 
Association of Southeastern Research Libraries 
California Digital Library 
California State University, Northridge, Oviatt Library 
California State University, Fresno, Henry Madden Library 
Digital Commonwealth 
Digital Public Library of America 
Empire State Digital Network 
Metropolitan New York Library Council 
North Carolina Digital Heritage Center 
University of California - Berkeley Library 
University of California - Davis Library 
University of California - Irvine Libraries 
University of California - Los Angeles Libraries 
University of California - Merced Library 
University of California - Riverside Library 
University of California - San Francisco Library and Center for Knowledge Management 
University of California - Santa Barbara Library 
University of California - Santa Cruz Library 
University of Florida, George A Smathers Library 
University of Georgia Libraries 
University of Illinois Urbana-Champaign Library 
University of North Carolina at Chapel Hill Libraries 
Wisconsin Historical Society 
  

For more endorsements, see http://cmsipact.org/orphanworks   

 

http://cmsipact.org/orphanworks


Thank you! Questions, please? 

Brandon Butler 

Practitioner-in-Residence, American University Washington College of 
Law 

bbutler@wcl.american.edu 

@bc_butler 

 


